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COMMENT ON CASES 53 

Taxation : Relation of Internal Revenue Tax Statutes 
to the Volstead Act: Effect of the Repealing Section of 
the National Prohibition Act — How far are the overlapping 
provisions of the statutes for the enforcement of Federal Revenue 
taxes repealed by the Volstead Act ? % The revenue statutes in ques- 
tion were originally passed to enforce the payment of government 
taxes on the traffic in intoxicating beverages, then a legal business. 2 
Penalties for evasion of the taxes were strict in the extreme. By 
the Eighteenth Amendment and the act passed for its enforce- 
ment, 3 all traffic in intoxicating beverages was prohibited and pun- 
ishments were provided for violations. By the repealing section 
of the Volstead Act, 4 it was provided that all provisions of the law 
inconsistent with the act were repealed "only to the extent of such 
inconsistency" and that the regulations of the Act were intended 
to be superimposed on the existing laws. Were these earlier reve- 
nue statutes thereby repealed? 

All business in intoxicating beverages formerly controlled by 
revenue statutes was thus prohibited by the Volstead Act, but with 
this difference. Punishments under the new act were now much 
lighter than those provided under the old. 5 So, too, were forfeitures 
of property used in violating the Volstead Act lighter than forfeitures 
under the revenue statutes, only the interest of guilty parties now 
being forfeited," as against an absolute forfeiture under the older 
laws. 7 The greater stringency of the revenue acts proved an 
attraction to overzealous district attorneys, and we find these acts 
used in enforcing compliance to the Eighteenth Amendment. For 
instance, the distraint process authorized for the collection of reve- 
nue taxes was sought to be used for collecting the so-called tax 
provided by section 35 s of the new act; some courts even allowed 



1 Act of Oct. 28, 1919, 41 Stat, at L. 305, Fed. Stats. Ann. (1919 Supp.) 202. 

2 Cf. United States v. Yuginovich (1921) 256 U. S. 450, 41 Sup. Ct. Rep. 
551, Adv. Op. 65 L. Ed. 679. 

3 Supra, n. 1. 

* Sec. 35, Volstead Act, supra, n. 1. It may be noted that this statute does 
not repeal the Alaska Prohibition Act, Act Feb. 14, 1917, 39 Stat, at L. 903, 
Comp. Stats. (1919) §§ 3643b-3643r, Fed. Stats. Ann. (1918 Supp.) 51; Ab- 
ba te v. United States (1921) 270 Fed. 735; Koppitz v. United States (1921) 
272 Fed. 96. Nor does it repeal the War Time Prohibition Act, Act Nov. 21. 
1918, 40 Stat, at L. 1046, Fed. Stats. Ann. (1919 Supp.) 199; Ford v. United 
States (1921) 269 Fed. 609; Vincente v. United States (1921) 272 Fed. 114; 
Maresca y. United States (1921) 277 Fed. 727. 

5 It is interesting to compare the penalties provided under the two statutes 
in question for the same acts. Under the revenue laws, the various crimes 
committed by manufacturing liquor without license are punished by penalties 
amounting to $2,000, by fines ranging between $1,300 and $10,000, and imprison- 
ment for a term from fourteen months to six years. Under the Volstead 
Act, the same acts, provided it be a first offense, are punished by a fine of not 
over $1,000 or imprisonment of six months or less. 

6 Sec. 26, Volstead Act, supra, n. 1. 

7 For example see Act of July 13, 1866, 14 Stat, at L. 151, Comp. Stats. 
(1918) §6352, R. S. 3450, 4 Fed. Stats. Ann. (2d ed.) 311. 

8 Supra, n. 1. 
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such process, while others refused to sanction the distraint on the 
grounds that the new act provided a penalty and not a tax. 9 

As to the effect of the later statute upon other revenue statutes, 
the lower Federal courts were almost evenly divided. On one side, 
it was held that prosecutions under R. S. 3251, 10 3257, 11 3279, 12 
3281, I3 and 3282. 14 were barred since those statutes were passed 
when all distilling was legal, but now the general policy of the 
government toward such business was changed. It was further 
reasoned that since the Volstead Act covered the same ground and 
imposed lighter penalties for each act than that prescribed under 
the revenue statutes, those statutes were repealed by implication. 15 
That these revenue statutes were so repealed was the final decision by 
the United States Supreme Court in the Yuginovich case. 16 

On the other hand, reasoning that one act can constitute the 
commission of two crimes, 17 other courts had held that the crime 
punished by the revenue statutes was the evasion of taxes, while 
that punished by the Volstead Act was the manufacture of intoxi- 
cating beverages. 13 Granting that repeals by implication are not 
favored (as was admitted in the Yuginovich case), the latter line 
of cases is yet weakened by the fact that the taxation alleged to 
have been evaded is on goods whose possession the government has 



"Accord: Accardo v. Fontenot (1920) 269 Fed. 447; Thome v. Lynch 
(1919) 269 Fed. 995; Kelly v. Lewellyn (1921) 274 Fed. 112; Ledbetter v. 
Bailey (1921) 274 Fed. 375. Contra: Violette v. Walsh (1921) 272 Fed. 1014; 
Pummilli v. Riordan (1921) 275 Fed. 846. 

io Act of June 6, 1872, 17 Stat, at L. 238, Comp. Stats. (1918) §5985, R. 
S. 3251, 4 Fed. Stats. Ann. (2d ed.) 19. (Revenue tax is levied on all spirits 
distilled and is a lien on property till paid.) 

"Act of Mar. 31, 1868, 15 Stat, at L. 59. Comp. Stats. (1918) §5993, 
R. S. 3257, 4 Fed. Stats. Ann (2d ed.) 23. ( If taxes are sought to be evaded, 
distillery and all raw material is forfeited and guilty person punished.) 

12 Act of July 20, 1868, 15 Stat, at L. 132, Comp Stats. (1918) §6019, 
R. S. 3279, 4 Fed. Stats. Ann. (2d ed.) 40. 

"Act of June 6, 1872, 17 Stat, at L. 240, Comp. Stats. (1918) §6021, 
R. S. 3281, 4 Fed. Stats. Ann. (2d ed.) 41. 

"Act of Mar. 3, 1871, 16 Stat, at L. 601, Comp. Stats. (1918) §6022, 
R. S. 3282, 4 Fed. Stats. Ann. (2d ed.) 56. 

" United States v. Windham (1920) 264 Fed. 376; United States v. 
Yuginni (1920) 266 Fed. 746; United States v. Puhac (1920) 268 Fed. 392; 
The Goodhope (1920) 268 Fed. 694; United States v. Fortman (1920)- 268 
Fed. 873; United States v. Stahoff (1920) 269 Fed. 517; Ketchum v. United 
States (1921) 270 Fed. 416; Ravitz v. Hamilton (1921) 272 Fed. 721; San- 
ford v. United States (1921) 274 Fed. 369; Gray v. United States (1921) 
276 Fed. 399; Fontenot v. Accardo (1922) 278 Fed. 871. 

16 United States v. Yuginovich, supra, n. 2. 

"Morey v. Commonwealth (1871) 108 Mass. 433; Carter v. McClatchy 
(1901) 183 U. S. 365, 394-96, 23 Sup. Ct. Rep. 176, 46 L. Ed. 561 ; Gavieres v. 
United States (1910) 220 U. S. 338. 31 Sup. Ct. Rep. 421, 55 L. Ed. 489; 
Eberling v. Morgan (1914) 237 U. S. 625, 630-31, 35 Sup. Ct. Rep. 710, 59 
L. Ed. 1151. 

"United States v. Sohm (1920) 265 Fed. 910; United States v. Sacein 
Rouhana Farhat (1920) 269 Fed. 33; United States v. DeLarge (1921) 269 
Fed. 820; United States v. Phillips (1920) 270 Fed. 281; Ex parte Lawrence 
(1921) 273 Fed. 876. 
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forbidden. Such tax cannot be fairly considered to have been 
intended by Congress to remain in force. Nor is it reasonable for 
courts to hold that such taxation statutes are not repealed, when 
the non-payment of taxes is punished more severely than the for- 
bidden possession. Such reason seems to furnish ample ground for 
a repeal by implication and for the support of the Yuginovich case. 

More difficulty, however, arose over the "blanket" forfeiture 
penalty imposed for the evasion of any revenue tax, 19 and the pen- 
alty imposed for removing or concealing liquors to evade taxa- 
tion. 20 The objections to the other revenue statutes in question 
would seem to apply equally to the latter penalty. 21 Again follow- 
ing the reasoning that all matters involving the manufacture of 
intoxicating beverages are covered by the Volstead Act, the former 
statute is also repealed pro tanto. 22 Here are found two conflict- 
ing lines of decisions with no final decision of the Supreme Court 
to determine the difficulty. 

This judicial confusion would probably have been eliminated by 
the Yuginovich case, had not Congress by subsequent act appar- 
ently thrown the courts back to their original conflict. In an at- 
tempt to eliminate the vagueness of the repealing section of the 
Volstead Act, 23 it was enacted that only those prior laws directly 
in conflict with the Volstead act are repealed. 24 Doubtful aid was 
this in eliminating difficulties. Basing its decision on this later 
amendment, a Federal district court holds in United States v. One 
Buick Automobile 26 that the general forfeiture statute penalizing 
evasion of revenue statutes is not abrogated by the Prohibition Act. 

19 See supra, n. 7. 

20 Act of July 20, 1868, IS Stat, at L. 140, Comp. Stats. (1918) §6038, 
R. S. 3296, 4 Fed. Stats. Ann. (2d ed.) 56. 

21 United States v. Yuginni, supra, n. IS; Reed v. Thurmond (1920) 269 
Fed. 252; Dukes v. United States (1921) 275 Fed. 142; United States v. Two 
Thousand Cases of Whisky (1921) 277 Fed. 410; Middleton v. Mee (1921) 
277 Fed. 492. Contra: United States v. Turner (1920) 266 Fed. 248; but 
see cases holding against the repeal of the more adaptable statute, R. S. 
3450, supra, n. 7. Although the Volstead Act covers the importation of 
liquors, it has been held that customs statutes are not repealed pro tanto by 
the Volstead Act: United States v. Bookbinder (1922) 281 Fed. 207; United 
States v. Thirty-Six Bottles (1922) 281 Fed. 243. Contra: United States 
v. Hana (1921) 276 Fed. 817; United States v. Dowling (1922) 278 Fed. 
630. Cf. United States v. Reed (1921) 274 Fed. 724, where customs statutes 
covering importation of opium were held repealed by act forbidding impor- 
tation of opium. Act Feb. 9, 1909, 38 Stat, at L. 275, Comp. Stats. (1918) 
§§ 8800, 8801, 3 Fed. Stats. Ann. (2d ed.) 723. 

22 Accord: United States v. One Haynes Auto (1920) 268 Fed. 1003; 
United States v. One Hudson Touring Car (1921) 274 Fed. 473; United 
States v. One Haynes Automobile (1921) 274 Fed. 496. Contra: United 
States v. One Essex Touring Automobile (1920) 266 Fed. 138; United States 
v. One Cole Aero Eight (1921) 273 Fed. 934; United States v. One Essex 
(1921) 276 Fed. 28; The Tuscan (1921) 276 Fed. 55. 

23 Supra, n. 4. 

24 Act Nov. 23, 1921, §5, 41 Stat, at L. — , Fed. Stats. Ann. (1921 Supp.) 
229. 

25 United States v. One Buick Automobile (Apr. 28, 1922) 280 Fed. 517. 
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On the other hand, the Circuit Court of Appeals for the Sixth Dis- 
trict has ruled in Rossman v. United States 26 that the forfeiture 
statutes applying to the manufacture of stills to be used in evading 
revenue statutes are impliedly repealed by the Volstead Act. 
Although the latter case does not discuss the latest amendment to 
the Volstead Act, it appears that repeals by implication may be 
worked out from this amendment 27 as easily as was possible under 
the original Prohibition Act. 

In most cases a direct repeal of the older statutes is not specific- 
ally made. Courts must therefore either work out a repeal by 
implication or else enforce the revenue statutes. For the govern- 
ment to punish the non-payment of taxes on goods whose posses- 
sion is forbidden is both novel and unreasonable. To declare it a 
crime to fail to report such goods for taxation almost touches the 
ban of the Fifth Amendment by forcing one to bear witness against 
himself. Such a rule however is being enforced by government 
officials, in order to punish more severely the offenders against the 
Volstead Act. 

One escape may be open, if repeals by implication are not other- 
wise possible since the latest expression of Congress on the subject. 
Intoxicating beverages cannot be the subject of property, since no 
one can have property rights in them. 28 Does it not follow that no 
tax can be imposed on intoxicating beverages? To levy a tax on 
such a class of tangibles would be anomalous and a novel practice 
in the history of taxation. 29 This being granted, the revenue 
statutes fail for lack of reason for existence. 

The first leading case on forfeiture 30 mentioned above presents 
a second distinct but interesting point in its refusal to enforce a for- 
feiture under R. S. 3450 against an automobile found in the posses- 
sion of a trespasser. Revenue enforcement statutes generally apply 
a strict forfeiture of all property used in evading the tax, even 
though the true owner of the property was innocent. Such a policy 
is not novel, but has been used in the prohibition of sealing, 31 , in 
the Chinese Exclusion Act, 32 and in collection of customs duties. 33 

2 « Rossman v. United States (May 2, 1922) 280 Fed. 950. 

27 Supra, n. 24. 

28 Cf. § 25, Volstead Act. supra, n. 1. "No property rights shall exist in 
any such liquor or property." Some states have held that there can be no 
theft of such forbidden beverages, following the law in the section quoted, 
but no case has been found arguing that the revenue statutes are repealed 
because property rights are taken away in the intoxicating beverages taxed 
by such statutes. See cases collected in 20 Columbia Law Review, 348. 

29 This argument would perhaps lead into the theories underlying taxation. 
Here, if a distinction were recognized between property and property rights, 
the argument here would not be tenable. 

30 Supra, n. 25. 

si Act Apr. 21, 1910, 36 Stat, at L, 327, Comp. Stats. (1918) §8850, R. S. 
1956, 1 Fed. Stats. Ann. (2d ed.) 339; The James G. Swan (1896) 77 
Fed. 473. 

32 Act of July 5, 1884, 23 Stat at L. 117, Comp Stats. (1918) §4297. 2 Fed. 
Stats. Ann. (2d ed.) 75; The Frolic (1906) 148 Fed. 921. 
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In the strict forfeiture 34 lies the chief attraction of revenue acts to 
prohibition officers, for as shown above, the corresponding sections 
of the Volstead Act are much more liberal toward the offender. 35 

In enforcing the revenue statutes, two lines of reasoning are 
followed. The forfeiture has been treated as a civil action in rem, 
with the thing itself considered guilty. 36 Although savoring of the 
antiquated idea of deodands, if this theory were logically followed, 
no question of ownership would arise. The theory breaks down 
however when courts attempt to add as a test the guilty mind of 
the person in charge. Here forfeiture would work against an 
innocent owner whose property had been illegally used by thieves 
or trespassers. 37 The Fifth Amendment further shows the weak- 
ness of the logical extension of such theory. 

In the more logical theory, it is recognized that things them- 
selves cannot offend. 38 Forfeitures to be justified morally must be 
penalties on the owner. It is more reasonable that forfeitures 
should lie against those who have allowed a guilty person to get 
possession of chattels to aid in commission of a crime. Such 
theory is furthermore in accordance with due process. Following 
this reasoning, forfeitures have been enforced against innocent 
owners, when the chattel was taken in the possession of a guilty 
servant, 39 bailee, 40 conditional vendee, 41 chattel mortgagee, 42 or 
lessee of personal property. 43 In the case of real property, only the 

33 Act of July 18, 1866, 14 Stat, at L. 178, Comp. Stats. (1918) § 5764, R. S. 
3062, 2 Fed. Stats. Ann. (2d ed.) 1161; United States v. One Black Horse 
(1904) 129 Fed. 167. 

34 E. g. under R. S. 3450, supra, n. 7. See discussion in 34 Harvard Law- 
Review, 200. 

35 Sec. 26, Volstead Act, supra, n. 1; United States .v. Brockley (1920) 
266 Fed. 1001 ; United States v. Sylvester (1921) 273 Fed. 253. In the former 
statute forbidding the importation of liquor into Indian reservations, Act 
Mar. 15, 1864, 13 Stat, at L. 29, Comp. Stats. (1918) §4141, R. S. 2140, 3 
Fed. Stats. Ann. (2d ed.) 915, in similar fashion only the interest of guilty 
parties was forfeited: United States v. One Automobile (1916) 237 Fed. 
891; United States v. Two Gallons of Whisky (1914) 213 Fed. 986; Shawnee 
National Bank v. United States (1918) 249 Fed. 583. But see Act of Mar. 2. 
1917, 39 Stat, at L. 970, Comp. Stats. (1918) § 4141a, Fed. Stats. Ann (1918 
Supp.) 260. 

3 « The Brig Malek Adhel (1844) 2 How. 210, 11 L. Ed. 239; United States 
v. Two Bay Mules (1888) 36 Fed. 84; United States v. One Buick Automobile 
(1917) 244 Fed. 961. 

37 United States v. Two Hundred and Eight Bags of Kainit (1889) 37 
Fed. 326; Cargo ex Lady Essex (1889) 39 Fed. 765. 

38 Sheppard v. Gosnald (1672) Vaughan 159, 172, 124 Eng. Rep. R. 1018. 

39 United States v. Mincey (1918) 254 Fed. 287, 166 C. C. A. 575; United 
States v. Two Horses (1878) Fed. Cas. 16, 578, 9 Ben. 529. 

40 United States v. Two Bay Mules, supra, n. 36. 

« Goldsmith-Grant Co. v. United States (1921) 254 U. S. 505, 41 Sup. 
Ct. Rep. 151, Adv. Op. 65 L. Ed. 45. 

42 United States v. Stowell (1889) 133 U. S. 1, 10 Sup. Ct. Rep. 244, 33 
L. Ed. 555; United States v. 7 Bbls. of Distilled Oil (1868) Fed. Cas. 16, 253. 

43 All the Distilled Spirits Found at the Distillery of England & Evans 
(1868) Fed. Cas. 3, 923, 3 Ben. 486; United States v. One Saxon Automobile 
(1919) 257 Fed. 251, 168 C. C. A. 335. 
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interest of the guilty party is forfeited. 44 By such enforcement, 
punishment is provided for facilitating the commission of a crime, 
and only when the true owner is entirely innocent is he able to pre- 
vent a forfeiture of his goods, which has been wrongfully used. 43 

R. L. H., Jr. 



"Dobbins v. United States (1877) 96 U. S. 395, 24 L. Ed. 637; United 
States v. Distillery at Spring Valley (1873) Fed. Cas. 14, 963, 11 Blatch. 255; 
United States v. Two Hundred and Twenty Patented Machines (1900) 99 
Fed. 559. 

46 In the "little Volstead Acts" enacted by several states there is the same 
difference as to the extent of the forfeitures possible, as exists between the 
revenue statutes and the Volstead Act. For examples of the application of 
those resembling the revenue statutes, see Landers v. Commonwealth (1919) 
126 Va. 780, 101 S. E. 778; King v. Commonwealth (1920) 127 Va. 800, 102 
S. E. 757; State v. Stephens (1921) 109 Kans. 254, 198 Pac. 1087; Robinson 
Cadillac Motor Co. v. Ratekin (1920) 104 Nebr. 369, 177 N. W. 339. For 
cases more closely resembling the Volstead Act. see State v. One Ford Auto- 
mobile (Ark., 1921) 235 S. W. 378; State v. Hughes (1919) 203 Ala. 90, 82 
So. 104; Spratt v. Gray (Fla., 1921) 87 So. 760; Matson v. State (1920) 25 
Ga. App. 256, 103 S. E. 37; Skinner v. Thomas (1916) 177 N. C. 98, 87 S. E. 
976; Hoskins v. State (1921) 82 Okla. 200, 200 Pac. 268; Seignious v. Lime- 
house (1917) 107 S. C. 545, 93 S. E. 193. 



